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O'Melveny's Academic Ace: Walter Dellinger
By Gavin Broady

Law360, New York (July 29, 2014, 7:38 PM ET) -- Walter Dellinger III can't help but
stand out as he ambles the halls of O'Melveny & Myers LLP’s glossy downtown
Washington high rise, wearing a comfortable blue sweater and hiking shoes and
looking more like a visiting scholar than a top gun in one of the most feared
appellate practices in the nation.

Though the 71-year-old former acting solicitor general is
hardly an outsider to the world of appellate law, he is a
relative newcomer to big-firm litigation, having entered
private practice 14 years ago at an age when most people
set their sights on retirement.

And while he wears his status as a top-flight litigator with
ease, it is but one of the many roles he plays. Dellinger is
also an institution at Duke University School of Law, a go-
to constitutional scholar who has testified before Congress
more than two dozen times and an essayist on topics
ranging from "Mad Men" to the war on drugs.

"In an alternative life, I've always thought I could be a
writer and social critic," he says. "I've always had these
Walter Mitty dreams of headlines that would say: 'Newly
Discovered Social Critic Rivals Moliere for Wit, Insight.'
Sadly, that hasn’t happened yet.”

Humble Beginnings

The vertiginous view of Washington and its corridors of power visible from Dellinger’s Eye
Street office is an apt enough metaphor for just how high he has risen since his hardscrabble
youth in Charlotte, North Carolina, in the days before it became a banking powerhouse and
was still a “sleepy Southern town” 

The seeds of many of Dellinger's lifelong legal passions — including his concern for adequate
legal services for the poor and his longtime advocacy for women's issues — were planted
during those early years, which were shaped by the early death of his father and his
mother's struggles to support the family as a retail sales clerk.

Dellinger persevered amid poverty, studied hard and made his way to the state university at
Chapel Hill, where he flirted with a number of potential careers before eventually settling on
law.

"As a freshman in college I thought about being a priest, but celibacy was a barrier to that
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choice," he says with a grin. "Later on in college I considered being a historian, but I couldn't
keep track of all those notecards. So I suppose I came into law by default."

After receiving a rejection letter from Yale Law School — which he blames on having been
too focused on “civil rights and rock ‘n’ roll” during his college years — Dellinger decided to
take matters into his own hands.

Too broke for a bus ticket, he hitchhiked from Charlotte to New Haven in the summer of
1960 and had a word with the powers that be. While he is coy about what exactly he said,
his powers of persuasion were clearly in full effect, and the second time around, Yale said
yes.

Though Dellinger enrolled with dreams of
returning to Charlotte and running for political
office, his priorities shifted during his three
years at Yale, an institution known for its
academic bent.

"Yale Law School kind of ruined me for politics
by making me so drawn to the intellectual side of law," he says. "When I did go back to
North Carolina, people would ask me to go to Democratic Party meetings or shrimperoos with
county commissioners, but I would always wind up staying home and reading some book of
legal theory that had arrived from Oxford University Press."

Dellinger spent the next two years teaching civil rights law to the first integrated classes at
the University of Mississippi Law School, and he got his first taste of appellate law in 1968,
when he scored a prestigious clerkship at the Supreme Court under Justice Hugo Black.

Rather than parlay that experience into private practice, however, Dellinger decided to follow
his love of academic law back to North Carolina, taking a position at Duke University School
of Law.

While at Duke, he was tapped by the Virginia Hospital Association to argue his first Supreme
Court case, a Medicaid reimbursement dispute in which he faced off against an attorney he
describes as the best oral advocate he's ever seen: future Chief Justice John Roberts, then
serving as deputy solicitor general.

Dellinger says what he remembers most vividly about the experience was how effectively the
government pressed its case, adding that while these days he's more adept at predicting
how his cases will turn out, he had no notion at the time whether he had won or lost the
suit.

"In those days, if a Supreme Court decision wasn't going to be on the evening news, you
couldn't find out about it until a few days later," he says. "But after the decision came out,
John Roberts called to tell me that, because of five mistaken appointments to the court, I
had won."

The Professor and the Professional

Dellinger’s relationship with the Clinton administration, for which he would serve as acting
solicitor general and head of the Office of Legal Counsel, began in the early '90s, when he
advised the Democratic ticket on women's issues in advance of the presidential debates.

He left his position at Duke in 1993 to become an assistant attorney general, eventually
taking the reins of the OLC — a role he calls his "best use" as a lawyer.
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The job played to his strengths as a legal
theoretician, tasking him with finding new ways of
looking at legal issues whose real-world impact was
readily measurable — such as whether or not the
president had the authority to use military force in
conflicts in Haiti and Bosnia, he says.

Dellinger then spent a year as acting solicitor
general following the departure of Drew S. Days III,
but says the work was in some ways less

interesting than his role at the OLC because the immediate-impact decision-making powers
rested with the justices rather than his own office.

"I've had occasion to talk to Chief Justice Rehnquist and Justice Scalia about their time as
head of the Office of Legal Counsel, and they both said unequivocally that it was the best
legal job they ever had," he says. "And I know why: You get to be a final decision-maker on
important matters."

Following the end of the 1997 Supreme Court term, Dellinger left the SG's office and returned
to Duke — where he still teaches — but he found himself missing the sense of consequence
and immediacy of his government work and decided that, at the age of 57, he would see
what life was like in private practice.

He joined O'Melveny the following year, drawn to the wide variety of appellate cases
generated by the firm's trial practice and the leeway the firm granted him in bringing on legal
talent.

The list of attorneys who have cut their teeth under Dellinger is a who's who of legal
heavyweights, including current D.C. Circuit Judge Sri Srinivasan, Ninth Circuit Judge John
Owens and recently confirmed Fourth Circuit Judge Pamela Harris.

Among his signature high court wins with the firm, Dellinger cites Jackson v. Birmingham
School District, which established new protections for Title IX whistleblowers, and Brown v.
Legal Foundation of Washington, which helped preserve $250 million in legal services for the
poor under a Washington state program.

He also points to one of the more controversial cases on his resume, in which he
successfully argued to reduce the punitive damages levied against Exxon Mobil Corp.
following the 1989 Valdez oil spill from $2.5 billion to $500 million. That decision, he says,
helped create a necessary constraint at a time when the legal system was beginning to see
punitive damages spiral out of control.

Dellinger is equally frank about his regrets in major cases that have wound up in the loss
column — including a dispute over gun control in the capital and a sexual harassment suit
against Bill Clinton — and says his biggest regret may be failing to sink the government's suit
against Martha Stewart over insider trading allegations.

"A lot of smart people worked with me on the case, but I still want to go back and reargue
it," he says. "The issues were novel and tough, and the panel of judges was excellent, but
at the end of the day I just think that was a really unfair prosecution."

An Expert at Large

In his two decades as a Washington insider, Dellinger has been as much a fixture in the U.S.
Capitol Building as he has in the Supreme Court, testifying before Congress on legal and
constitutional issues more than two dozen times.
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The most recent testimony came just last week, when he cautioned lawmakers that a
proposed suit against President Barack Obama over the health care reform law was doomed
to fail on standing grounds. 

"I have always thought that courts have too
exalted a view of their role, and standing helps to
confine courts to a proper role," Dellinger says.
"And I think a system where the branches of
government could sue each other without a
citizen there to complain that he or she has been
injured is a dangerous precedent."

Dellinger says his role as a go-to congressional expert began in the 1980s, when he became
a principal outside adviser to several of the nation's leading women's organizations —
including the National Women's Law Center, Planned Parenthood and the Women's Legal
Defense Fund.

"I was the person they would call whenever they needed somebody with a Southern accent
to come up and testify against things like school prayer," he says.

Among Dellinger's favorite side ventures is a weekly review of the AMC show "Mad Men" for
The Wall Street Journal, where he focuses largely on the show's treatment of women's
issues in the '60s, a topic with which he is intimately familiar.

His wife Anne was among the first wave of women to assume professional, nonsecretarial
positions in the workplace during that era — she was a technical writer for Equitable Life
Insurance — and while at Duke, Dellinger witnessed the early struggles of the first women to
join law faculties around the nation.

These days, Dellinger seems to have struck a balance between his identities as a litigator,
educator and essayist, arguing that his ability to shift between roles so easily may well be
the secret to his success.

"I actually think that doing some practice, and some law teaching, and some work in
government is mutually reinforcing," he says. "I learned a lot that informed my law teaching
from being in private practice, and I think the academic background has helped me think
through issues. It's like cross-training."

Law360's Appellate A-List is a regular feature presenting in-depth profiles of the nation's
leading appellate litigators.

--Editing by Jeremy Barker. 
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