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The Merry Crusader: Judge Jed Rakoff
By Gavin Broady

Law360, New York (March 18, 2014, 9:04 PM ET) -- 
If things had gone differently, you might have known the name Jed Rakoff
from the white lights of a Broadway marquee rather than the headlines of
business section op-eds.

As a young man fresh out of law school, Rakoff moved to New York with grand plans to lead
a double life — law firm associate by day, author of musical comedies by night — but was
soon forced to shelve his artistic dreams in favor of his law career.

“My friend was a gifted musician, and I wrote book and lyrics, and we flattered ourselves
that we had some talent,” Judge Rakoff says. “What we didn’t realize was that at a big law
firm you don’t have the free time to do that.”

Given his subsequent ascent to the bench in the Southern District of New York and
emergence as an outspoken critic of the federal government’s “no-admit, no-deny” financial
fraud settlement tactics, more than a few members of the securities bar likely wish Judge
Rakoff had stuck with theater.

Tossing Out the Rubber Stamp

Judge Rakoff has become a lightning rod in the financial sector
in large part because of his refusal to approve U.S. Securities
Exchange Commission consent judgments in a number of high-
profile cases, including a $33 million deal with Bank of America
and a $285 million agreement with Citigroup Inc.

With his blistering opinions rejecting those agreements and his
subsequent public comments, Judge Rakoff has cultivated a
reputation as a gadfly of the financial sector and ignited a
debate over the federal courts’ practice of rubber-stamping
government accords without a full knowledge of the
underlying facts.

In the 2011 Citigroup ruling, Judge Rakoff said the SEC had
not provided enough information for him to determine whether
the settlement was fair, reasonable and in the best interest of
the public, and blasted the agency for turning his court into
“a mere handmaiden” to its enforcement agenda.

He has also become a leading voice against what he sees as a dangerous shift in that
agenda toward prosecuting companies instead of individuals, in suits that often result in no-
fault financial penalties and the promise of “corporate culture” reforms.
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“I think that trend has gotten ever more common over the last 20 to 30 years,” Judge Rakoff
says. “When I was a white-collar prosecutor, it was considered a failure to go after the
company without going after the individual.”

The trouble with this approach, according to Judge Rakoff, is that by prioritizing corporate
reform, federal prosecutors are acting as instruments of broad social change and exceeding
the parameters of their role in the court system. Such changes, he suggests, are better left
to federal regulators.

“The prosecutor's role is to bring bad people to justice,” Judge Rakoff says. “And I wouldn’t
be so concerned about this trend if I thought it was just a mistaken notion, but what I think
has happened is that this has become almost an excuse for avoiding the much harder — but
in my view, more important — role of going after individuals who committed a crime.”

By backing off on the threat of jail time for individual lawbreakers, the government risks
subverting the deterrent effect of criminal prosecution and encouraging further destructive
behavior, he warns.

“Prosecuting individuals has a much greater deterrent effect than prosecuting companies,
which is essentially an expense the company has to bear,” Judge Rakoff says. “Sometimes
it’s a meaningful expense, sometimes it’s not, but it’s essentially in the framework of the cost
of doing business.”

A Showman Joins the Legal Circus

It is fitting that Judge Rakoff once dreamed that his breakout artistic work would be a
boisterous Broadway musical about the life of P.T. Barnum. Able to balance the empathetic
gravity of a seasoned politician against his natural, aw-shucks-grandad sense of humor,
Rakoff is a born performer with charisma enough to sell the Brooklyn Bridge.

The Philadelphia native did not always appear destined
for the federal bench, however, and his dalliance in
musical theater was only one of the careers he flirted
with before finding his way to law.

After studying English literature at Swarthmore College,
he briefly considered a career in journalism, interning
with the Detroit Free Press and the now-defunct
Philadelphia Bulletin, but grew wary of the prevailing cynicism he sensed in the newsroom
veterans.

Though he was also encouraged to follow in the footsteps of his father, a prominent
gynecologist, he found he was drawn instead to the “blend of the intellectual and the
practical” in the study of law.

“To this day that is one of its great strengths,” Judge Rakoff says. “Even nerds can have
some impact if they go into law.”

After graduating from Harvard Law School and serving a brief stint in private practice, Rakoff
spent seven years as a prosecutor in the Southern District of New York, rising to the head of
the office’s securities fraud unit. The expertise he gained in complex financial law then
propelled him into lead roles in the criminal defense departments of Mudge Rose Guthrie
Alexander & Ferdon and later Fried Frank Harris Shriver & Jacobson LLP.

In 1995, he was nominated to the Southern District bench by President Bill Clinton, and he
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assumed senior status in 2010.

Judge Rakoff says his experience playing all three parts in the traditional courtroom drama
has given him an appreciation for the value each role plays in maintaining the social order. It
also allows him to spot — and squash — the many tricks litigants sometimes deploy in court.

“Judge Rakoff is the master of his courtroom,” recounts former clerk Rachel Wainer Apter of
Orrick Herrington & Sutcliffe LLP. “He can be funny in court, but he still knows everything
that’s going on and does not let the parties get away with anything.”

The judge also keeps litigants on their toes through his
unusual practice of refusing to allow nonsubstantive
motions — preferring to dispatch those issues via
phone conferences — while holding oral arguments on
every substantive motion to undercut the tendency of
attorneys to obfuscate or bury the substance of their
arguments in 100-page briefs, according to Apter.

“It’s definitely more efficient,” Apter says. “Often in briefs, attorneys feel the need to do a
kitchen-sink approach, but when you have oral arguments, you can demand the parties get
to what the motion is really about.”

And while Judge Rakoff isn’t shy about deploying his trademark wit when presiding over his
court, those close to him say he is as tough a judge as any sitting on the federal bench
when it comes to keeping litigants in line.

“On the bench you see flashes of his humor, and he can certainly twinkle,” former clerk
Rachel Fleishman of Reid Collins Tsai LLP says. “But if you step wrong in his courtroom,
you’re gonna know.”

Pulling Back the Judicial Curtain

The New York Review of Books recently published an
article by Judge Rakoff that questioned why no top
executives had faced prosecution in the half-decade
since the financial crisis.

Though the piece is careful to avoid presuming the guilt
of any financial players, it nonetheless raised the
hackles of some who see that sort of public punditry as outside the purview of a federal
judge.

In that respect, the garrulous Judge Rakoff is an anomaly among his peers, many of whom
maintain a zero-tolerance policy when it comes to press interviews and public statements.

“I came onto the bench thinking that a judge was never supposed to talk to the media, but
soon learned that this was not what the canon of judicial ethics says and is actually
counterproductive,” Judge Rakoff says. “We don’t want judges to appear to be some
mysterious cult. The public should have a feel for the people who are playing this role in
society.”

Judge Rakoff says his interaction with the media stems not from an impulse to chase
headlines but — as with the NYRB article — from a desire to more widely circulate the ideas
and legal suggestions he expresses in panel appearances, law school lectures or speeches
before the bar association.

http://www.law360.com/firm/orrick-herrington
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“A judge has a role to explain the law and, where it falls within judicial expertise, to improve
the law,” he says. “The notion that a judge should be a hermit or, worse, some mysterious
wizard hiding behind a curtain is not appropriate in a democratic society.”

The Law of the Land

While Judge Rakoff has garnered much praise for his controversial rulings and outspoken
advocacy — Matt Taibbi, writing for Rolling Stone, hailed him as a “legal hero of our time”
following the Citigroup decision — it is readily apparent that he has a firm moral stake in the
issues about which he is most vocal.

When asked about his most memorable cases, he solemnly recounted the profoundly
unsettling experience of imposing his first criminal sentence, only two months into his tenure
as a judge.

“It wasn't until I was called upon to impose a sentence in a serious case that I recognized
the power judges have, a power that can so easily be abused if you don't at every moment
take it seriously,” Judge Rakoff says. “To just play numbers games is to ignore the human
side. We're not dealing with numbers, we're dealing with people.”

He has since been a vocal advocate for the need to revisit sentencing guidelines, both in
speeches before the American Bar Association and elsewhere, and in the text of his opinions
where appropriate. In sentencing convicted Impath Inc. chief Richard Adelson, for example,
he lambasted the guidelines as “patently absurd on their face.”

There is also a clear moral urgency in his willingness to speak out on the issue of the death
penalty, which he declared unconstitutional in a 2002 ruling in United States v. Quinones.
Despite its reversal by the Second Circuit, he stands by this as his “most important opinion.”

“I think the public is moving ever further toward recognizing that a system of law that leads
to the conviction of innocent people on more than extremely rare occasions cannot be one
that includes the death penalty, because then the mistake becomes irretrievable,” he says.
“And deep in my heart, I think my reasoning will be the law of the land.”

While Judge Rakoff clearly relishes the opportunity for theatrics provided by his lecture
circuit advocacy and in his frequently sly, Groucho Marx-referencing opinion work, these
days he also manages to find more traditional ways to perform. 

These include weekly ballroom dancing sessions with his wife and the musical skits he
regularly contributes to the Southern District’s annual Courthouse Follies, a staff-only holiday
revue. (Among the dizzying array of photographs adorning the walls of his chambers is a
picture of he and U.S. Supreme Court Justice Sonia Sotomayor dressed as singing tramps.)

Judge Rakoff has also presided over the weddings of several former clerks, often stealing the
show with a stand-up routine that has become notorious — though he is well aware that one
of the many advantages of opting for a law career over a life in the theater is that he no
longer has to worry about bad reviews.

“When you're a judge, you no longer get accurate feedback,” Rakoff says. “The best
example I can give of that is people now laugh at my silly jokes.”

In Chambers is a weekly feature presenting in-depth profiles of the nation’s leading state,
federal and appellate judges.

--Additional reporting by Max Stendahl. Editing by Kat Laskowski.
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