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WilmerHale's Indefatigable Idealist: Seth Waxman
By Gavin Broady

Law360, New York (July 15, 2014, 7:05 PM ET) -- Former Solicitor General
Seth Waxman likely holds the record among his peers for longest-distance law
school application, having submitted his paperwork by aerogram from a
remote Kenyan village where he was working as a teacher on a Rockefeller
Fellowship.

Four decades later, Waxman has maintained the service-oriented mindset that sent him to
Kenya in the first place, adhering to a personal pact that every year, no matter how high
his billing rates may climb, he will dedicate 20 percent of his total client hours to pro bono
work.

"I've tried year in and year out to meet that mark," he
says. "Sometimes I overshoot, sometimes I fall short, but
that's my objective, and it's a big part of how I define my
professional existence."

He has also taken on a host of cases with major social
justice implications, including Boumediene v. Bush, which
upheld the habeas corpus rights of prisoners detained at
Guantanamo Bay, and 2005's landmark Roper v. Simmons
case, in which the high court reversed its own precedent
and held the execution of juveniles to be
unconstitutional.

"My parents were working class people and Adlai
Stevenson Democrats, and they instilled in us a sense
that no one knows why we're put on this earth, but one
measure of a life well led is the attention we pay to
helping others," he says.

"There’s a Hebrew expression, 'tikkun olam,' that translates to 'repair the world,'" he adds.
"The concept is that you devote a portion of your life to making the world a better place.
Not a better place for you, but for everyone. That’s been very core to what I do."

From Private Practice to Public Service

Although Waxman hardly needs any help when it comes to the art of persuasion, if he ever
finds himself trying to talk his way out of a ticket it probably wouldn't hurt to mention that
he's also a permanent special agent with the Federal Bureau of Investigation.

Shortly after leaving the solicitor general's office in 2001, Waxman got a call from former FBI
Director Louis Freeh saying bureau leadership wanted to present him with an honorary badge
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at an upcoming ceremony to recognize the work he had done with the Department of Justice
during the Clinton years.

"I had in my mind that I was going to be getting the wallet-sized badge, which I could then,
say, open up while I was looking for my driver's license while stopped," he says with a sly
grin. "But it was embedded in a huge walnut frame."

"When Louis gave it to me, I think he could see in my face I was nonplussed, and he said,
'This is not to be used with local law enforcement,'” Waxman adds. "I said OK — how about I
just keep it in the back window of my car?"

The honor, and Waxman's distinguished eight-year span holding various positions in the DOJ,
almost never happened.

Fresh out of Yale Law School and a clerkship with a D.C. Circuit legend, Judge Gerhard
Gesell, Waxman had built a thriving private practice career as a trial litigator with the
boutique D.C. firm Miller Cassidy Larroca & Lewin, where he had risen to managing partner.

Waxman says he's always felt an obligation to use his legal skills in public service and long
suspected a role in the government was on his dance card, but it took 17 years before the
timing was right.

Shortly after Bill Clinton took office, departing Miller
Cassidy partner Jamie Gorelick asked him to join her
at the Department of Justice. Although Waxman
says it was an agonizing decision because he had
three school-age children and a secure position
with his firm, he accepted her offer, signing on as
associate deputy attorney general and later serving
two years as principal deputy solicitor general.

In 1997, President Clinton asked him to step into
the top spot in the solicitor general's office. Waxman jokes that the nomination was the
least Clinton could do after inadvertently stealing his thunder years before, when the young
attorney was making the first of his 70-and-counting appearances before the Supreme
Court.

"It was a double murder case, and my family was really dismayed that, as it happens, it was
argued on the day Bill Clinton was elected," Waxman recalls dryly. "They felt that, but for
the election news, there surely would’ve been blanket coast-to-coast news coverage of my
oral argument in some capital case."

Between K Street and the Ivory Tower

The son of a working-class family from Hartford, Connecticut, Waxman had little early
exposure to law, and his college years at Harvard University — during which he cycled
through a grab bag of majors that included music, social psychology, visual art and sociology
— gave no indication that he would eventually become one of the most prominent legal
minds of his generation.

Waxman paid his way through college as a professional photographer and as a research
assistant for a number of social science professors. Several of those mentors urged him to
remain in academia on a doctorate track and were skeptical of Waxman's flirtation with
attending law school, an idea he entertained as graduation approached because of the
stability a professional career could provide.
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"My father had always worked for other people, and he and our family finances were sort of
at their mercy," Waxman says. "So one driving force I had was I wanted to develop the sort
of professional skills where I wouldn't have to work for anyone else."

Waxman effectively split the difference, enrolling in Yale Law School because he was drawn
to its tradition of training law professors and scholars.

Following his three years in New Haven, he went to the capital to clerk for Judge Gesell, and
the experience convinced him that academia could wait and that he at least needed to
explore working as a lawyer.

"You don't really know anything coming out of law school beyond how to read cases and how
to read the law," he says. "I had the opportunity to see some pretty good and pretty terrible
trial lawyers while clerking, and I decided I wanted to try being a trial lawyer."

Though Waxman spent the subsequent 17 years
shepherding complex cases to trial with Miller
Cassidy, he left the solicitor general's office in 2001
with plans to leave both trial and appellate work
behind and make a long-delayed return to the world
of academia.

He took appointments as a visiting professor at the
Georgetown Law Center and at Harvard's Kennedy
School, where he indulged his love of teaching but

soon learned once and for all that his temperament was not ideally suited for the ivory
tower.

"I really could not bring myself to do the serious scholarship, because I can't bring myself to
work in a vacuum — to close the door to my office and just think great thoughts," he says.
"I need to have clients whose lives are on the line in order to make sure I get my work
done."

The Reluctant Specialist

Though he still teaches and lectures occasionally, Waxman left academia and joined
WilmerHale with the intention of resuming trial and appellate work, only to discover that the
reputation he had developed during the three-plus years he served as solicitor general had
effectively put an end to his career as a trial lawyer.

"I thought of myself as a trial lawyer who had had a stint in government as an appellate
lawyer, but it became immediately clear that the client base did not see me that way," he
says. "Private clients said: 'This guy hasn't tried a case in over 10 years. Why would we hire
him to run a big, complicated trial?'"

Waxman's work as solicitor general has also saddled him with a reputation as a patent
specialist, in part because of the uptick in high court patent cases that were attributable to
his efforts to revamp how the government approached intellectual property appeals.

Conventional wisdom had previously held that the high court does not grant cert petitions
for patent cases, according to Waxman, who says he encountered resistance from his
intellectual property issues deputy when he began seriously considering patent appeal
recommendations and briefs that landed on his desk.

"I'm just not the kind of person to ever say to my deputy, 'OK, you think this and that, fine,
I'll sign it,'" he says. "And he turned out to be very wrong, because I started approving cert
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petitions from the Federal Circuit over his advice, and they started being granted."

While he disagrees with the notion that he is a
patent specialist, as an endlessly curious polymath
Waxman relishes the challenges posed by the
subject and by breaking into what he describes as
an often insular, "secret-handshake" guild of patent
attorneys.

"Patent cases are argued at every level to judges
who are also largely generalists," he says. "So it’s a
process of learning and figuring out how to
communicate the case to very smart, well-meaning,
hard-working generalist judges who don’t necessarily know all the code words or acronyms or
have the preconceptions that subject matter specialists have."

Having established himself among the nation's leading appellate lawyers, Waxman says he
can now afford to select cases that not only present novel and fascinating issues but also
create opportunities for him to perform another sort of service work.

"I have the luxury of having far more people call than I can say yes to, so a lot of my
decision has to do with what opportunities this will allow me to provide to my younger
colleagues," he says. "Is there a chance I can convince the client to let somebody argue the
case? Is this a case in which someone here will be able to shine and build an independent
professional reputation? A lot of the things I say yes to are because there's a strong
prospect it will help grow our group."

Law360's Appellate A-List is a regular feature presenting in-depth profiles of the nation's
leading appellate litigators.

--Editing by Jeremy Barker. 
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